Case 4 presents a situation analogous to the three type cases mentioned inasmuch as the injury to the plaintiff is caused by the concurrent conduct of the defendant and another who is not an agent or servant of the plaintiff or engaged in a joint enterprise with him. The defendant negligently injures a minor child or the wife of plaintiff, who sues to recover for medical expenditures and loss of services. Courts universally grant the defendant's plea of the child's or wife's conduct, but they rationalize this view in a variety of ways. 1 In all except the fourth of these type cases, the issue becomes a quibble concerning the existence of one of the categorical relationships of vicarious responsibility between the plaintiff and the one whose conduct is pleaded as a defense. Little attempt is made to decide these cases in accordance with the forseeable chance of injury taken by the plaintiffs. Courts seem unaware that the policies involved in granting or denying the defensive plea may be different from those controlling the responsibility in damages of a master for the conduct of his servant, and that the latter are probably concerned simply with providing a financially responsible defendant.
Some courts in handling case 4 have conceived elaborate and artificial rationalizations to reconcile their decisions with the disposition of cases 1, 2, and 3. Similar rationalizations are suggested in some of the bailment cases decided by courts not conforming to the general view of type case 3. The first part of this article is a discussion and criticism of these decisions and rationalizations. The second part attempts a critical study of the social value of common-law rules governing vicarious conributory negligence in order to demonstrate the possibilities 272 (1923) ; General Motors Acceptance Corp. v. Baltimore & Ohio i. R., 97 Pa. Super. Ct. 93 (1929) .
11 Chicago B. & Q. Ry. v. Honey, 63 Fed. 39 (C. C. A. 8th., 1894); Callies v. Reliance Laundry Co., 188 Wis. 376, 206 N. W. 198 (1925) . These two cases are typical and the most important. Cases in which the same result was reached without statement of reason or theory, or by simply basing it on "imputed negligence" are as follows: Pratt v. Brawley, 83 Ala. 371, 3 So. 555 (1887) ; Wueppesahl v. Connecticut Co., 87 Conn. 710, 89 Atl. 166 (1913) ; laden v. Georgia R. R., 78 Ga. 47 (1886) Hydro-Electric P. C., 58 Ont. L. Rep. 80 (1925); McKittrick v. Byers, 58 Ont. L. Rep. 158 (App. Div. 1925) .
For a good note discussing this type of case critically see Note (192G) REv. 193, [206] [207] [208] [209] [210] [211] [212] [213] [214] [215] of their more satisfactory administration by the adoption of methods in vogue in some of the more liberal jurisdictions.
I
The rule that a bailee may recover against third parties for the entire damage to the bailment is the point of departure in the analysis of type case 3. Why he originally had an action for injury to the bailor's interest as well as to his own is a matter of speculation.
1 2 But it is now generally accepted that as against third persons the bailee's possession entitles him to full recovery.' 3 The bailor has no reason to complain for he may control recovery for his interest if he acts before the bailee receives judgment; '4 and if he does not, it is assumed that as he entrusted the chattel to his bailee, he likewise entrusts the recovery of damages for injury to his interest in the chattel.
The defendant is protected from a subsequent action by the bailor when the bailee has recovered full damages."' This is based neither on res judicatai' 0 nor on a theory that the bailor has already sued by his agent, 1 7 the bailee; it is rather because the courts will not make a defendant pay twice for the same default. i The bailee holds the damages "in trust" for the bailor. 19 Although many cases indicate that complete recovery is a defense to the bailor's later action, and at least one court has held that a settlement has the same effect, 20 there is apparently no decision that a judgment against the bailee would pre- elude the bailor's subsequent action. 2 ' Even recovery by bailee for injury to his limited interest only is no defense. 22 These conclusions have an important bearing on type case S. Suppose in the bailee's action for negligent injury to the chattel,, the defendant successfully pleads the bailee's contributory negligence. Would the bailor's subsequent action be barred? In Wellwood v. King 2 3 the Irish King's Bench, allowing the defendant to plead the bailee's conduct in an action by the bailor for damage to his automobile, rested its decision on the assumption that if the bailee had sued first and had been defeated because of his contributory negligence, a subsequent action by the bailor would have been barred as a matter of course. The court thought it was anomalous and unjust that recovery "for the same injury to the same chattel in damages enuring for the benefit of the same person were to depend upon the quiddity whether the bailor or bailee was the first litigant." Consequently it decided to admit the plea of bailee's conduct whether he or bailor sued first. The court's view that "the action by the bailee is an action on behalf of the bailor," the outcome of which should determine the rights of the bailor, would probably be rationalized as res judivcta or "a cause of action already adjudicated." The validity of this rationale depends upon the meaning and accepted application of these concepts.
An action to be res judicata, must be between the same parties to the prior judgment. Atl. 762 (1917) . In each of these cases the bailor was bound by judgment against bailee in which former action bailor was represented informally by counsel.
The only decision found by the writer that judgment against bailee is conclusive upon bailor is Byrne v. Crooks, 2 City Court Rep. 148 
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bailor against the same defendant with respect to the same fact situation for the same damages are actions between different parties; and the view that adverse judgment suffered by an agent or assignor is a defense to a later action by the principal or assignee is distinguishable.
The defense of res judicata is to protect a defendant from unnecessary litigation with respect to the same cause of action. " If an agent sues on a cause of action belonging to his principal, the latter is himself acting vicariously. Without the authority his name implies, the agent has nothing to present the court for decision; with such authority he presents on behalf of his principal the only claim existing against the defendant. The assignment case is similar. Only one claim exists, and whether assignor or assignee sues on it first, the other by substitution is concluded by the outcome. Only one party may bring an action in either of these two situations, for allowing the other a trial on the merits after the cause of action had once been adjudicated is vexatious to the defendant.
The parties to a bailment, however, may bring two separate actions for injury to their several interests. With no authority from his bailor, the bailee may ask for damages to the interests of both. On the other hand, he may simply ask for damages to his limited interest. In either case, the bailee 'is suing on his own cause of action, 26 for as against everyone but his bailor he is the owner of the damaged property. He is not, like the agent or assignee, suing in behalf of another on the only cause of action existing, for the bailor's cause of action is entirely distinct.
This division of interests in a bailinent suggests the contrasting situation of splitting a cause of action, a typical case for the application of res judicat. According to legal theory, there is only one cause of action in these cases and B should be sued only once. If the claims are litigated separately, judgment in the first spells the limit of B's liability. It was not necessary to split the cause of action! : 9 and in doing so A has made B liable to needless and vexatious litigation. If the combined right to recover for injuries to the bailor's and bailee's interests in a damaged chattel were the cause of action, consisting of two claims for injury to two separate interests, which cause of action the bailee may litigate in his own right, his action for damage to his limited interest alone ought to justify a plea of res judicato, in the bailor's subsequent action, on the ground that litigation of part of a split cause of action finally adjudicates the whole cause of action. That this argument has been attempted without success indicates that favorable or adverse judgment in bailee's suit is not res judicata on his bailor's subsequent action. 30 Adjudication of the bailee's action for complete damages should not justify a plea of res jztlicata, in his bailor's later suit on the theory that since the bailor should know his bailee may sue for and recover full damages, he has impliedly appointed his bailee agent or assignee for the purpose of suing. Far from implying an agency between them, the contract of bailment seems to emphasize an exclusion and separation of interests. It does not "identify" bailor and bailee any more than a contract of marriage identifies husband and wife.
This discussion of res judicata in type case 3 seems equally applicable to the analogous situations of leases of and life estates in real property, 3 ' and conditional sales 2 and mortgages of
29 Ibid. Professor Hinton observes that in some cases it is necessary to separate the claims for personal injuries and property damage to A. As examples, he cites the cases where A must assign his claim for property damage to an insurance company as a condition precedent to collecting property insurance, and where A's trustee in bankruptcy takes his claim for property damage as an asset of the estate, although he may not take A's claim for personal injuries. In such cases, it seems, it is better to recognize after the assignment two causes of action accruing to two different parties than to regard it as a single cause of action split into two claims, litigation of either one of which would create a defense under the plea of YALE LAW JOURNAL both real and personal property. It should not be inferred, however, that after the bailee, conditional vendee, lessee or mortgagor is defeated owing to his contributory negligence, the bailor, vendor, lessor or mortgagee may then recover for complete damages,* simply because he is not barred from suing by a plea of res judicata. For if such contributory negligence is established in the later action, the plaintiff may recover only for damage to his own interest.
33
A discussion of res judicata involves the concepts of "one cause of action" and "derivative action". In the rationales of type case 4 which are expressed in terms of "one cause of action" and "derivative action", the concept of res judicato is noticeably absent. On the same concepts employed in the discussion of bailment cases an entirely different theory of decision is built.
The plaintiff in Honey v. Chicago, B. & Q. RyA 4 sued for loss of services of his wife and for medical expenses. The district court denied the plea of the wife's contributory negligence, but was reversed on this issue. The appellate court thought that since plaintiff had a right to control his wife's movements but permitted her to come and go as she wished, he should bear the risk of her carelessness in failing to protedt her ability to serve him. There was also an intimation of the theory denied by Judge Shiras, of the district court, that plaintiff's right of action was derived from his wife's and that he could exercise no greater claim as an "assignee" of her right of action than she could. If Co., 190 Mass. 280, 76 N. E. 447 (1906) .
The most authoritative recent case is Rogers v. Atlantic, G. & P. Co., 213 N. Y. 246, 107 N. E. 661 (1915) , where the court held defendant liable to life tenant for complete damages by analogy to the bailment cases, recognizing that life tenant was not liable over to the remainderman. This recovery, the court said, would bar the remainderman's later action, not on any theory of es judicata, but rather because courts will not make defendant pay twice for the same tort.
32 Carolina, [Vol. 41 his right of action really were derivative, it must have belonged to his wife originally. But she could not have recovered for loss of services even if she were free from contributory negligence; nor could she under any circumstances release or assign such a claim.
The Wisconsin Supreme Court in Callies v. Rclkiace Lcauzdry Canpany, 3 5 developed the theory denied by Judge Shiras in the Haey case to its logical conclusion.s" The plaintiff's action was for loss of her son's services and for incidental expenditures. The court allowed defendant to plead her son's contributory negligence. The Wisconsin court would not justify its decision by "imputing" the child's negligence to its parent, since he was not her servant. They preferred to say that the whole right of recovery for personal injuries and for loss of services accrued to the child, the latter portion of which "the law" assigned to the parent in return for her duty of care and support. "In return for the performance of such obligation the law gives to the parent the right to a part of the child's cause of action in case he is negligently injured by another." But the parent is in no better position than any assignee of a claim subject to a defense against the assignor. "If the minor is guilty of contributory negligence neither minor nor parent can recover, for their rights spring out of the same transaction-the same cause of action." 3 Young Callies had previously sued the laundry company for personal injuries and had lost because of his contributory negligence. 38 If the Wisconsin court really thought that there was but one cause of action involved, it could more simply have dismissed Mrs. Callies' action as res jud~icata. This easy way out was closed, however, by a previous decision in Selleck v. Ja?zesville. 3 0 There a husband, suing for loss of his wife's services, tried to establish the defendant's negligence by his wife's recovery in her prior and separate action for personal injuries. The court held, in accordance with the general view, that two distinct causes of action were involved and that judgment in the wife's separate action was not res juidivto, on the husband's. "A judgment is conclusive only between parties and privies. The husband was, of course, not a party. His wife sued alone. Nor is there any privity between him and his wife as to his now asserted demand. The cause of action is not one which once belonged to her and has been transferred or transmitted to him." 41 This is not much like the court's later language in the Callie case. The Selleck case represents an established view and the issue is the same whether the action is for loss of a wife's or a child's services.-It is apparent that "cause of action" means something different to the Wisconsin court in the Selleck and Callies cases. The liberal interpretation of this concept in the latter case relieves the court of an embarrassing discussion of res judicata. It offers no precedent, however, to support its interpretation. The most liberal interpretation of this concept is expressed by Dean Clark with respect t6 the code cause of action. 42 He describes it as the aggregate of facts giving rise to a remedy at law, the extent of the cause of action being limited by trial convenience. He would say of the Callies case that since the remedies of the child and parent arose out of substantially the same fact transaction, requiring the same witnesses and trial of the same issues, they may sue together stating a single cause of action. Thus where X collides with A's car, injuring A and his guest, B, A and B may sue together stating a single cause of action. But in neither case would he say that the plaintiffs must join and state a single cause of action as a condition to complete recovery. 4 If they bring separate actions or allege separate causes of action as joint plaintiffs, they have done nothing to which he would object. Judgment in A's action will not bar B's action, since the defense of res judicata is proper only between parties to the prior action or their privies. Dean Clark simply contends that under the codes A and B should be permitted to recover as joint plaintiffs stating a single cause of action and should not be penalized for doing so unless their separate claims arose out of substantially different fact transactions. This conception of "cause of action" affords no support to the decision in the Callies case, where the plaintiff was penalized simply because her claim arose out of substantially the same fact transaction giving rise to the claim of another person.
The Wisconsin court's view of a "cause of action" is without precedent or support. It is wholly at, variance with its own Wis. 239 4sIbid. 324, which reads, in part: "The rule of joinder of partieg and of splitting is not inconsistent, however, for, under all rules of rea judicata and of another action pending, not only must the cause be the same, but the partice must be the same". See Pierce Oil Corp. v. Taylor, supra note 21, a bailment case.
[Vol, 41 meaning of the phrase as expressed in the prior case of Sellec1 v. JanesviUe. Both this and the Callies case were actions for loss of services, and in both cases the phrase "cause of action" was given contradictory meanings to serve different purposes. It is believed that the term "cause of action" should not have an absolute meaning but rather that it should receive the practical interpretation and application suited to the most convenient trial of lawsuits. But its artificial and assumed interpretation as a means of reconciling decisions "on principle" is objectionable. It is unfortunate that the court, inasmuch as it wrote an opinion, did not frankly declare its motive for allowing the defense in this particular type of case.
II
Whether the defendant's plea in these situations should be allowed or denied as a matter of social policy ought to be discussed with respect to the defense of contributory negligence in general, first, as this defense is administered under the traditional views of the common law, and second, as it is administered under a modern and more liberal view. This discussion of policy raises questions of value judgments to which there can be no correct and final answer. Nevertheless it is conducted on this plane with the hope that the most feasible suggestions will be the most persuasive.
The policies of allowing or denying the plea in type cases 1 (child-plaintiff) and 2 (passenger-plaintiff) have been ably treated elsewhere.-" It may be added that under the traditional administration of contributory negligence the circumstances seem insufficient to justify defendant's complete immunity from paying damages in these two type cases. The conclusion is not so obvious in type case 3 (bailor-plaintiff). This is not, strictly speaking, a type case, although it is usually so regarded. The term "bailment" has a fairly definite meaning when used to describe the property interests of two people in a single chattel; but it is a mistake to give it a fixed meaning for the purpose of allocating risks of loss in negligence cases. Renting out an automobile for normal use, leaving it for repair or storing it are bailments accompanied by the usual division of interests and rights as between bailor and bailee and third persons interfering with the bailment. But the expectability of harm to the chattel bailed, due to the contributory conduct of the bailee in dealing with the chattel according to the terms of the bailment, grows progressively less in these three cases.
The courts, however, do not seem to regard the risk of prob-able injury taken by the bailor as controlling in case 3."1 The basis of decision is rather that the bailor is not responsible in damages to third persons injured by the, bailee's careless use of the chattel, or, as often expressed, the bailee is not his bailor's servant or agent. But exceptions to this basic assumption have accompanied the widespread use of automobiles. Several states have enacted statutes making the bailor of an automobile responsible for the careless driving of his bailee.
4
" Another exception is the "family automobile doctrine", 4 1 under which the head of a family who permits his wife or child to drive his car must answer in damages for their careless driving. This doctrine reflects in a particular class of bailments the social policy found in the statutes just mentioned and, indeed, it has been adopted by legislation. 4 This vicarious responsibility is rationalized by calling the wife or child a servant or agent; but its real justification is stated as the risk properly attached to entrusting to another an instrumentality so likely to cause harm. As to leases of railroad property see Mo. REV. STAT. (1929) [Vol. 41 third exceptional case, in which a corporation was held responsible in damages for the negligent driving of its automobile by an employee acting outside the scope of his employment, emphasized this factor as the proper basis of liability.rO Vicarious responsibility is attached in these exceptional cases only to bailment of an automobile for normal use and then obviously to provide a financially responsible bearer of the hazard created by putting an automobile on the highway. In jurisdictions imposing statutory liability courts have allowed the defendant, in an action by the bailor for damages to his car, to plead the bailee's contributory conduct as a defense. 1 Courts approving the second and third instances of exceptional liability just noted, will probably adopt a similar view. This view is simply a mechanical application of the "both ways" test, and aside from any question of its desirability it unfortunately strengthens the conviction that the defense is permissible only where the bailor would be liable in damages for an injury to a third person due to the bailee's negligent use of the car.
It is believed that allowing or denying the defense of the bailee's contributory negligence in case 3 should not depend simply upon the bailor's liability for or immunity from damages to a third person injured by the bailee's negligence. It is a wholly independent problem. 52 (1931) . See (1931) 
135.
cumstances, was negligent. The conditional vendor simply retains title as security for the price of the car. The chances of injury to their respective interests taken by the bailor and a conditional vendor of automobiles, however, are identical. Foreseeability of the same hazards of traffic and of the same probability of the* driver's carelessness in dealing with these hazards are present in each case. Suppose the bailment is for carriage. It is inconceivable that the bailor should be liable in damages for an injury to another caused by the negligent carrying of the chattel. Yet some of our courts have allowed the defense of the carrier's contributory negligence in actions by the bailor against third party defendants.s It is true that these decisions were rationalized by calling the carrier the bailor's "agent"; but they are defensible on the ground that the bailor assumed the risk of obvious traffic hazards when he entrusted the goods to the carrier. The same argument applies, less pointedly perhaps, to the bailment of any harmless chattel. The probability of damage to it through the carelessness of the bailee is apparent; the likelihood of injury to a third person through carelessness in the bailment is insignificant.
With respect to the chances of damage taken by an owner of a chattel who puts it under the control of another, there is no difference between an ordinary bailment and entrusting possession to an employee. That a master has more control over his servant than a bailor has over his bailee is irrelevant, since it is unlikely that either has any actual control when the accident occurs. The bailor, however, stands in a much better position to recover against a third party, for his bailee's contributory negligence is no defense. Suppose the chattel is an automobile which the owner hands over for normal use. The master must bear the risk of his servant's careless driving, whether he is sued for damages or is trying to recover for harm to the car. The bailor bears the risk in neither case, unless a statute places on him liability in damages to third persons injured by the bailee's careless driving. Such divergent consequences of almost identical situations is surprising. But it is doubtful whether the situation would be improved by deciding that any owner of an interest in a chattel who entrusts it to another's care should bear the risk of the possessor's carelessness. As long as contributory negligence means complete immunity for the defendant, courts will probably not place the risk of the possessor's conduct on the owner in these cases unless the owner, were he defendant, would be liable in damages to a third person injured by the possessor's [Vol. 41 careless use of the chattel2 6 In type case 4, an action by a husband or parent for loss of his wife's or child's services, the contributory conduct of the latter is a defense, although no master-servant relation exists. The Circuit Court of Appeals in Chicago B. & Q. Ry. v. Honey considered the issues in this case and the bailment situation identical. At that time the defense of bailee's conduct was generally allowed and the court could "conceive no greater reason" for allowing the defense offered than that the plaintiff, were he suing for damage to a horse and carriage he had let her drive, would be precluded from recovering by her contributory negligence. This view was further explained by the observation that the husband has permitted his wife and the bailor his bailee to control their own movements, in each case with the plaintiff's interest in their power. The Wisconsin court in Callies v. Reliac~e Laundry Company refused to endorse this reasoning.
Another possible explanation for the general view in these cases is a reluctance to protect the particular interest of the plaintiff. It is not as objective as the interest in the bailment cases but it has been recognized for centuries and is, indeed, often referred to" as "property." -Married women's statutes may have affected the husband's interest in his wife's services,S 3 but these would be equally effective where the wife is free from contributory negligence. In any event, such legislation does not affect a parent's interest in his child's services.
Whether the defense is allowed or denied in type case 3 and 4 and in analogous situations, the result is not satisfactory under the traditional principles of contributory negligence. Two common-law prejudices hamper their most effective disposition: a reluctance to grant contribution between joint and concurrent tortfeasors; and a tradition of placing the entire loss on plaintiff or defendant, instead of allocating it in proportion to their respective faults.
A rule which denies an accounting between highwaymen -or contribution from an accomplice to a cheat who has been made to pay damages for defrauding the plaintiff has no place in negligence cases. On the other hand, contribution between jointly = The "both ways" test, referred to in note 2, supra. responsible defendants would achieve a fairer distribution of the loss occasioned by their negligence. Although several jurisdictions allow contribution in negligence cases either by common law 6 0 or by statute, 6 1 it is more generally denied. 2 And in many of the states permitting contribution at all, it is carefully restricted not only to liability for negligence but to cases in which the quality of the paying defendant's negligence is thought to be milder than that of the contributing defendant. 0 3
Where contribution is permitted, however, it is not always effected. Some jurisdictions permit the defendant against whom alone the plaintiff brought suit and recovered, to bring a separate action for contribution, raising for the first time the issue of such defendant's negligence to the original plaintiff."' But other jurisdictions require the common liability to be reduced to a joint judgment before the paying defendant may have contribution.
0 5 If the plaintiff elects to sue only one of the avail-
. CONTRIBUTORY NEGLIGENCE able tortfeasors, this defendant may be unable to secure contribution. In several states requiring joint liability to the plaintiff, before contribution is allowed,," the sole defendant may join the other tortfeasor as a co-defendant, making him a party to the joint judgment and, in some cases, securing an adjudication of contribution in the same action." But in jurisdictions making contribution conditional on common liability or joint judgment the most liberal devices fail when some domestic relationship between them prevents the co-defendant's tort liability to the plaintiff." Contribution between co-defendants generally results in an arbitrary and equal division of loss, regardless of the comparative seriousness of their respective carelessness. It has no application, moreover, where the concurrently negligent tortfeasors are plaintiff and defendant. In such a case the common law places the entire loss on one party or the other instead of distributing it equally or in proportion to the seriousness of their respective defaults. The admiralty view has always been different,, 9 the loss being equally shared 0 Most courts, however, refuse to compare "negligences", 7 ' preferring to leave the loss where it occurs whenever the plaintiff has contributed to it. In many jurisdictions, however, the plaintiff may recover full damages if he is only "negligent" and defendant is "grossly negli- gent." 72 Some courts, believing that this terminology implies a comparison of negligences, prefer to label defendant's conduct "recklessness" or "wilful indifference", a sort of constructive intent. 73 Courts employing the various refinements of the "last clear chance doctrine" 71 carefully instruct the jury under what particular circumstances an admittedly negligent plaintiff may recover against a negligent defendant. One of these refinements, the so-called "humanitarian doctrine," '" virtually instructs the jury to do the right thing by the plaintiff. These devices are all intended to relieve a careless plaintiff from the usual effect of contributory negligence. They are, in practical effect, categories of comparative negligence, without the equitable feature of sharing the loss.
It is strange that the difference between the complete liability and the complete immunity of a defendant should depend on the niceties employed in administering these devices before a jiiry. A general verdict for plaintiff does not indicate that the jury 804 (1908) , the court disapproved the use of the terms "gross negligence" and "wanton negligence" but was perfectly willing to permit the conduct referred to in evidence for the purpose of letting plaintiff evade the defense of contributory negligence by showing "wilfulness" or "implied intent," to which contributory negligence is no defense. Steinmetz v. Kelly, 72 Ind. 442 (1880). See (1929) (1930) , that the statute obviates the necessity of retaining this doctrine, seems better.
[Vol. 41 followed or even understood the necessarily refined and elaborate instructions. Moreover, the verdict must inevitably be one sided, throwing the entire burden of loss on one party or the other. A special verdict estimating as accurately as possible the respective delinquence of each party would be more helpful. In this way the defendant can be made to answer in proportion to his share of the fault. Where this is practicably impossible, the fault could be arbitrarily apportioned half to each. This practice has been adopted by statute in several jurisdictions ", and The present Ontario Statute, the most complete of any the writer has found, applies to all negligence cases. The most important sections of this statute are as follows: "3. In any action founded upon the fault or negligence of two or more persons the court shall determine the degree in which each of such persons is at fault or negligent, and where two or more persons are found liable they shall be jointly and severally liable to the person suffering loss or damage for such fault or negligence, but as between themselves, in the absence of any contract express or implied, each shall be liable to make contribution and indemnify each other in the degree in which they are respectively found to be at fault or negligent.
4. In any action for damages which is founded upon the fault or negligence of the defendant if fault or negligence is found on the part of the plaintiff which contributed to the damages, the court shall apportion the damages in proportion to the degree of fault or negligence found against the parties respectively.
5. If it is not practicable to determine the respective degree of fault or negligence as between any parties to an action, such parties shall be deemed to be equally at fault or negligent.
6. Whenever it appears that any person not already a party to an action is or may be wholly or partly responsible for the damages claimed, such person may be added as a party defendant upon such terms as may be deemed just.
7. In any action tried with a jury, the degree of fault or negligence of the respective parties shall be a question of fact for the jury."
See Knowlton v. Hydro-Electric P. C., 58 Ont. L.
R. S0 (1925).
Those statutes which apply only where plaintiff's negligence is less than defendant's, are disappointing. If loss is going to be apportioned according to fault at all, why shouldn't it be done whenever defendant has contributed, especially since it may be found practicable in most cases to say that the parties were equally careless.
The citations in this note do not include the statutes for the benefit of employees such as that in 45 U.S.C.A. (1928), Fed. Emp. Liab. Act § 53, where contributory negligence is said to be no defense but reduces the damages payable in proportion to the amount of fault attributable to the employee. Statu-its fairness and simplicity recommend its widespread sanction.
The combined contribution and apportionment devices are ideally suited to a fair decision of the issues in type cases 3 and 4.7 In case 3 the contribution device as employed in Wisconsin would place the burden of loss equally on the two whose conduct had occasioned the injury to the bailor and would prevent him from throwing the entire burden on either bailee or defendant alone as he may do under the usual practice. The apportioning device would allocate to each defendant that share of the ultimate loss for which he was responsible. Both of these devices are combined by legislation in the Ontario statute 71 and in contemporary English admiralty practice. 0 And under these statutes if it is practicably impossible to apportion the negligence of the two parties, the burden is shared equally.
This scheme, however, places no risk of loss in type case 3 on the bailor of an automobile for normal use. He may still recover complete damages from either the third party defendant or the bailee. If he obtains a joint judgment against both and executes it against the third party defendant, the latter is compelled to bear the risk of the bailee's insolvency in contribution proceedings. On the other hand, the owner of an automobile harmed by the concurrent negligence of his servant and defendant, bears the risk of his servant's contributory negligence, whether it means no recovery or partial recovery from the defendant. The decisions of the bailment and employment cases are surprisingly divergent depending on the mere chance of the driver's being a bailee or a servant. The same probability of harm to the owner's interest in the hands of another is present in each case. There seems to be sound policy for treating the bailor and master alike in these cases, and it is not at all the same policy for making the bailor or master responsible in damages to third persons injured by such conduct.
The suggested device of apportioning negligence would apply as well to the employment and agency as to the bailment cases. The master under such practice could recover judgment from the defendant for his fair share of the loss, getting the balance from his servant if he could. This suggests the risk to place on the bailor in these cases. Instead of permitting the bailor to recover a joint and several judgment for the entire loss against bailee and his co-defendant, with the option of executing it [ Vol. 41 850 -assume the risk of the driver's carelessness. Whether he is compelled to do -so or not, the third party defendant may at least have contribution from the driver.
It is not the purpose of this article, however, to state what risks should accompany any given circumstances or conduct. That should be left to experts in social problems. But the common law rules of contributory negligence are obviously archaic and the suggestions here offered may prove useful in determining a method of administration more suited to the social needs of the present day.
